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MOTION TO DE-PUBLISH OPINION

The Appellee Michael Timothy Arnold, through counsel, hereby files his

motion to de-publish the Opinion of this Court issued July 10, 2008 and published

at 533 F. 3d 1003 (9  Cir. 2008). th

This motion is based upon the attached Declaration of Marilyn E.

Bednarski, Exhibits 1 and 2 and the files and records in this case and is made

pursuant to Fed. R. App. P. 27.  

March 3, 2009 Respectfully submitted,

By_____/S/__________________________
Marilyn E. Bednarski
KAYE, McLANE, & BEDNARSKI, LLP

      Attorney for Deceased Appellee 
      MICHAEL TIMOTHY ARNOLD
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MEMORANDUM OF POINTS AND AUTHORITIES

I.

SUMMARY OF MOTION

The undersigned counsel is appointed to represent the appellee Michael

Arnold on appeal.  This Motion requests that the Opinion of a panel of this Circuit

reversing the district court’s suppression order, found at 533 F. 3d 1003 (9  Cir.th

2008,  be de-published.  This motion is made because Mr. Arnold is deceased, the

case against him is over, and the charges against him will by necessity be

dismissed.  There was never a plea or judgment of conviction.  The Opinion arose

from the government’s interlocutory appeal, and there is no judgment below.  

II.

RELEVANT FACTUAL AND PROCEDURAL HISTORY 

Mr. Arnold was arrested in July 2005, and later charged in an Indictment

with certain federal offenses arising out of the discovery of pictures alleged to be

child pornography on his laptop, and electronic media (hard drive, flash drive, and

compact discs) searched without any articulable reason at the Los Angeles airport. 

He was reentering the United States from a vacation trip to the Philippines. 

Michael Arnold, through the undersigned counsel, filed a suppression

motion in the district court, moving to suppress all evidence discovered as a result

of the search of the laptop and electronic storage devices.  CR 33.  The

government opposed the motion to suppress (CR 36) and filed a First Superceding

Indictment (CR 37).  The district court held an evidentiary hearing on and took the

matter under submission.  CR 52.  

On October 2, 2006, the district court issued its Order granting Michael

Arnold’s motion to suppress.  CR 53, October 2, 2006.  The government decided
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that it could not proceed to trial without this critical evidence and thereafter took

an interlocutory appeal from the district court’s suppression order.  Declaration of

Bednarski at ¶2. 

A panel of this Circuit reversed the suppression order in a written opinion

filed April 21, 2008, amended July 10, 2008 and published at 533 F. 3d 1003 (9th

Cir. 2008).  The Appellee’s Petition for rehearing en banc and panel rehearing was

denied July 10, 2008.  Id.   This Court stayed the  mandate pending the filing and

decision on the petition for writ of certiorari in the U. S. Supreme Court. CR 89.  

Subsequently Appellee Michael Arnold petitioned the Supreme Court for a

writ of certiorari. The government filed a written opposition to that petition and

emphasized that the appeal was interlocutory and the issue raised not ripe for

review.  The government wrote:

“Finally, as to petitioner Arnold, any review of the court of appeals’

decision would be premature because that decision is interlocutory. 

Petitioner has not yet been tried on the underlying criminal charges in this

case.  If petitioner is ultimately acquitted following a trial on the merits, the

claim that he raises in his petition will be moot. On the other hand, if

petitioner is convicted, he will be able to raise the instant claim– together

with any other claims he might have– in a petition for writ of certiorari

seeking review of the final judgment against him.  Accordingly, petitioner

Arnold’s case is not ripe for review at this time.”

Exhibit 2, Excerpt of Government’s Opposition cover page, and pp. 14-15. 

Michael Arnold’s Petition for Writ of Certiorari was recently denied.  By

letter dated February 23, 2009, the Supreme Court formally notified the

undersigned of that denial. Exhibit 1, Letter from U.S. Supreme Court. The

undersigned then informed Mr. Arnold.  Two days later Mr. Arnold took his own
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life and was found deceased by the authorities.  Decl. of Bednarski at ¶3. 

III.

ARGUMENT 

This Appeal was taken interlocutory by the government-appellant.  There is

no underlying judgment or conviction.  There never will be any conviction or final

judgement in the case as Mr. Arnold is deceased.  Thus, there can never be

consideration on the merits from any final judgement.  As the government itself

emphasized in its successful opposition to the petition filed in the Supreme Court,

the Supreme Court could deny certiorari for lack of ripeness, without reaching the

merits of the issue.  Attached Exhibit 2, Excerpt of opposition brief. 

Additionally the Appellee Michael Arnold will not stand convicted of

anything as the indictment will most certainly be dismissed.  Upon receipt of the

death certificate, and provision to the Court, whether upon motion by the

government or defense, the Indictment and Superceding Indictment must be

dismissed.  

For these reasons, the opinion should be de-published. 

March 3, 2009
Respectfully submitted,

By______/S/___________
  Marilyn E. Bednarski
  KAYE, McLANE, & BEDNARSKI, LLP

    
              Attorney for Deceased Appellee Arnold
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DECLARATION OF MARILYN E. BEDNARSKI

I, Marilyn E. Bednarski,  declare and state as follows:

1. I am an attorney in the Central District of California.  I am a member

of the Criminal Justice Act Panel in the Western District of California.  I 

represented Michael Arnold in the District Court on underlying motion to

suppress, in this Court, and in the United States Supreme Court throughout the

litigation.

2. Since November 1, 2006  Mr. Arnold has been out of custody on

bond, and on home detention, living in Arizona.  CR 66.  After the evidence was

suppressed in the District Court, the government took the interlocutory appeal

which generated the opinion at issue in this Motion.  CR 54, Notice of

Interlocutory Appeal filed October 13, 2006 .  

There was never a plea or judgment against Mr. Arnold. Had he been

successful in this Court and the suppression order been affirmed, the case would

have been dismissed.   Acting United States Attorney George Cardona declared in

his Certification attached to the Government’s Notice of Interlocutory Appeal:

“the evidence suppressed or excluded is a substantial proof of a fact material in the

proceeding.”  CR 54.  It is also clear from the opinion that the underlying facts are

that all of the electronic media outside and inside the laptop were suppressed. 

3. Kevin LaHue, an associate in this office advised me on Monday

February 23, 2009 that he had spoken earlier that day with a Clerk in the United

States Supreme Court and was advised that the Court, which had conferenced this

and other cases the previous Friday,  had denied the petition.  

That same day, I advised Mr. Arnold of that decision. Two days later, on

February 25, 2009, he ended his life. This was verified for me by Phoenix pretrial

services officer Tom Moreno who informed me by telephone that he was at Mr.
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Arnold’s house with the police and that his deceased body was discovered. 

4. The attached letter from the United States Supreme Court dated

February 23, 2009 verifies that the petition was in fact denied. 

5. I have reviewed the docket of this Court and no mandate has issued

since the stay of the Ninth Circuit mandate was granted upon the filing of the

Petition for Writ of Certiorari on October 24, 2008. APP. CR 50. 

6. The District Court has already exonerated the bond by a minute order

dated February 27, 2009.  CR 90. 

7. Yesterday, March 2, 2009, I notified AUSA Elizabeth Carpenter,

counsel for the government, by voice-mail that I would file this Motion asking that

the opinion be de-published. She responded by voice-mail today that the

government opposes the request and intends to file a written response opposition

the motion.

I declare under penalty of perjury that the foregoing is true and correct. 

Executed this 3   day of March,  2009 at Pasadena, California. rd

By, ______/s/__________________________
Marilyn E. Bednarski
Attorney for Deceased Appellee Arnold 
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CERTIFICATE OF SERVICE

I hereby certify that on March 3, 2009, I electronically filed the foregoing
with the Clerk of the Court for the United States Court of Appeals for the Ninth
Circuit by using the appellate CM/ECF system.

Participants in the case who are registered CM/ECF users will be served by the
appellate CM/ECF system.

I further certify that some of the participants in the case are not registered
CM/ECF users. I have mailed the foregoing document by First-Class Mail, postage
prepaid, and have faxed to the number below the document and exhibits entitled to
the following non-CM/ECF participants:

AUSA Elizabeth Carpenter
United States Attorney’s Office
312 North Spring Street
Los Angeles, Ca. 90012
fax 213 894- 3713

Dated: March 3, 2009 By____/S/___________________________
     MARILYN E. BEDNARSKI
    Attorney at Law
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